
WATER RIGHTS 
AND 

REGULATION
Benjamin Mathews

Mathews & Freeland, LLP • Austin, Texas
512-404-7800 • bmathews@mandf.com



MATHEWS & FREELAND, LLP
• Environmental Law 

• Natural Resources Law

• Public Utility Law

• Representative Clients

• San Antonio Water System

• City of Bryan
• City of Frisco

• City of Tyler

• City of Leander

• Denton County WCID #10

• La Ventana Ranch Owners 
Association

• Your client?



GROUNDWATER

Source: duckboy.com/postcards/discussing-water-rights-a-western-pastime.html



TEXAS WATER LAW GLOSSARY



ESSENTIALS OF TEXAS WATER RESOURCES
Topics include:
• Surface Water and Groundwater Modeling
• Interstate Compacts
• Surface and Groundwater Transactions
• Water Planning
• Financing Water Projects
• Gov’t Acquisition of Water Rights by Involuntary Means
• Flood Management
• Reservoirs
• Water Utilities
• Water Districts
• Wholesale Water Suppliers
• Water Rights and the Endangered Species Act
• Water Quality Regulations
• Dredge and Fill Permits
• AND SO MUCH MORE!



INTRODUCTION

• SURFACE WATER

• BELONGS TO THE STATE

• PERMITS TO USE SURFACE WATERS ARE GRANTED BY THE TEXAS COMMISSION 
ON ENVIRONMENTAL QUALITY

• GROUNDWATER

• INVIDIDUAL PROPERTY RIGHT

• STATE LAW EMPOWERS MANAGEMENT VIA GROUNDWATER CONSERVATION 
DISTRICTS



> 55% groundwater 
45 to 55% groundwater and surface water 
> 55% surface water

Comparison of 
groundwater and 
surface water use by 
county

Source: Raymond M. Slade, Jr. Certified Professional Hydrologist
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Source: Legislative Reference Library of Texas

TEXAS WATER LAW TIMELINE



GROUNDWATER

•Definitions
• Percolating in an aquifer

• Exceptions
•Does not include underflow 

•Who owns it?
• Rule of  Capture
• Severing the bundle of  sticks

Source: www.youhavewatermail.blogspot.com



GROUNDWATER

• Common law exceptions to ownership
•Malicious use
•Willful/wanton waste
•Negligent drilling/pumping causing subsidence



IMPORTANT GROUNDWATER CASES

• Houston & Texas Central Railway Co. v. East (1904)
• Cantwell v. Zinser (1948)
• Pecos County WCID No. 1 v. Williams (1954)
• City of Corpus Christi v. City of Pleasanton (1955)
• South Plains Lamesa R.R. v. High Plains Underground Water Conservation 

Dist. No. 1 (2001)
• City of Del Rio v. Clayton Sam Colt Hamilton Trust (2008)
• Guitar Holding Co., L.P. v. Hudspeth County Underground Water     

Conservation Dist. No. 1 (2008)
• Edwards Aquifer Auth. v. Day (2012)
• Bragg v. Edwards Aquifer Authority (2013)
• Coyote Lake Ranch, LLC v. City of Lubbock (2016)



THE EAST CASE

• Facts
•Holding
• Significance: 

The Rule of  
Capture



THE EAST CASE

Source: Groundwater is No Longer Secret and Occult - A Historical and Hydrogeologic Analysis of the East Case.



THE EAST CASE
Cuius est solum, eius est usque ad coelum et ad inferos





CANTWELL v. ZINSER (1948)



CANTWELL v. ZINSER (1948)

• Facts
•Holding: East applies
• Significance: (1) Owner of  land has right to use all percolating 

water that he can capture with the aid of  wells on his land, even 
if  percolating groundwater’s natural course feeds spring on 
neighbor’s land.
• BUT: (2) No wasteful use



GROUNDWATER MANAGEMENT

Artesian well being drilled at Adolphus Hotel, Dallas, Texas
Source: www.youhavewatermail.blogspot.com

• 1949: Texas Underground Water Conservation Act

• Provided for creation of  Groundwater Conservation Districts (GCDs)

• Local control, not statewide regulation

• Originally concentrated in Panhandle, West

• 1997 SB1: “Preferred method of  
groundwater management”



• What do they do?

• How are they created?

• How do they manage 
groundwater?

• Challenges to GCD 
power

GCDs



• Register wells

• Regulate well spacing

• Regulate pumping

• Cannot regulate exempt uses

• Cannot prohibit export
• But can levy export fees

Powers of a GCD (Generally)

Source: www.youhavewatermail.blogspot.com



• TWC Chapter 36

• GCD Enabling Legislation

• Amendments to Enabling 
Legislation

• GCD Rules
• Often amended so be careful
• Amendments can be political

Understanding Where GCD Power Comes From

Source: www.youhavewatermail.blogspot.com



THE 
COMANCHE 

SPRINGS CASE

• Facts

• Holding: No evidence that 
Williams’s use was wasteful 
(industrial and ag use) 

• Significance: Surface water 
appropriation does not extend 
to groundwater 

Pecos County WCID No. 1 v. Williams (1954)



City of Corpus Christi v. City of Pleasanton (1955)

• Facts
•Holding: American Rule vs English Rule (surprise!)
• Significance: The use of  groundwater at a distant location, 

even though most of  the water may be lost in transit, is 
permissible.
•Waste?



TAKEAWAYS: WASTING GROUNDWATER

• Sec. 11.205.  WASTING WATER FROM ARTESIAN WELL.  Unless the 
water from an artesian well is used for a purpose and in a manner in which it 
may be lawfully used on the owner's land, it is waste and unlawful to willfully 
cause or knowingly permit the water to run off  the owner's land or to percolate 
through the stratum above which the water is found.

• The hope is that beneficial use will prevent waste
• There is no bright line rule, and trying to prove waste is 

very difficult



THE SOUTH PLAINS LAMESA CASE (2001)

• Facts
•Holding
• Significance: GCDs lack authority to regulate pumping in a 

manner expressly granted by the Legislature 



LEGISLATURE’S RESPONSE TO 
SOUTH PLAINS LAMESA

• Amended TWC Ch. 36 to explicitly provide: 
• A groundwater district may make and enforce rules limiting 

groundwater production based on tract size or well spacing, 
and limiting production in other ways
• See TWC § 36.116 (spacing, preservation of  historic or 

existing use, others)



THE GUITAR HOLDING CASE (2008)

• Facts
•Holding
• Significance: although GCDs are authorized to preserve 

historic or existing use, a district’s discretion to protect 
existing wells and production must be tied both to the 
amount and the purpose of  the prior use



THE DAY CASE (2012)

• Facts
•Holding
• Significance



THE DAY 
CASE

Source: Overview of Groundwater Management in Texas, Robert Mace, Ph.D, P.G.



SIGNIFICANCE OF THE DAY CASE
• Land ownership includes an interest in groundwater in place that cannot be taken for public use without 

adequate compensation

• Affirmed authority of  EAA and GCDs to regulate groundwater production, but recognized that such regulation 
can, at least theoretically, result in a compensable takings claim under the Constitution

• To determine takings, look at Penn Central factors:

• Bought a train station to use as a business high rise

• Court said reasonable investment-backed expectations were less than that

• None of  these three factors is determinative; all three must be evaluated together:

• Interference with investment-backed expectations

• Economic impact on property

• Character of  governmental action



THE BRAGG CASE (2013, 2014)



THE COYOTE LAKE RANCH CASE (2016)



SURFACE WATER

Source: www.youhavewatermail.blogspot.com



SURFACE WATER

•Definitions
•Who owns it?
• Prior Appropriation Doctrine
• Usufructuary right

• Exceptions
•Diffused surface water
•Developed water and water reuse
• Exemptions for domestic and livestock

Source: www.youhavewatermail.blogspot.com



SURFACE WATER

Texas Water Code § 11.042(b): A person who wishes to discharge and then subsequently divert and 
reuse the person’s existing return flows derived from privately owned groundwater must obtain 
prior authorization from the commission for the diversion and the reuse of these return flows. The 
authorization may allow for the diversion and reuse by the discharger of existing return flows, less 
carriage losses, and shall be subject to special conditions if necessary to protect an existing 
water right that was granted based on the use or availability of these return flows. Special 
conditions may also be provided to help maintain instream uses and freshwater inflows to bays and 
estuaries. 



SURFACE WATER

•Definitions
•Who owns it?
• Prior Appropriation Doctrine
• Usufructuary right

• Exceptions
•Diffused surface water
•Developed water and water reuse
• Exemptions for domestic and livestock

Source: www.youhavewatermail.blogspot.com



SURFACE WATER MANAGEMENT

• Statewide regulation via TCEQ
•Very different from groundwater management

•Riparian Rights
•What are they?
•What’s their significance?



IMPORTANT SURFACE WATER CASES
• In re the Adjudication of the Water Rights of the Upper Guadalupe Segment 

of the Guadalupe River Basin (1982)
• City of Marshall v. City of Uncertain (2006)
• Texas Farm Bureau v. TCEQ (2015)



IN RE THE ADJUDICATION OF THE WATER 
RIGHTS OF THE UPPER GUADALUPE SEGMENT 

OF THE GUADALUPE RIVER BASIN



CITY OF MARSHALL V. CITY OF UNCERTAIN



Tex. Comm’n on Envtl. Quality v. Tex. Farm Bureau 
(2015) 



SECURING A WATER RIGHT: 
THINGS TO CONSIDER

• Availability of  unappropriated water

• Beneficial Use
• Exactly what is required to be shown here?

•No impairment of  existing water rights

• Public welfare



SECURING A WATER RIGHT: 
THINGS TO CONSIDER

• Conservation ordinances and drought contingency plans

• Environmental flow requirements

• Interbasin transfers

• Local or state-wide politics



WATER LAW ON THE HORIZON: 
THINGS TO LOOK FOR IN THE FUTURE

• Technological innovations
• Aquifer storage and recovery
• Desalination of  brackish groundwater

• Indirect reuse

• Regulatory takings
•Water marketing



OTHER RECENT MAJOR WATER LAW DISPUTES



Texas v. New Mexico, No. 141, Original (U.S. filed 
Jan. 8, 2013) 



U.S. Army Corps of  Eng’rs v. Hawkes Co., 136 S. Ct. 
1807 (U.S. 2016)



WOTUS Update



WOTUS Update

Acting Administrator Andrew Wheeler and Mr. Rickey "R.D." James, Assistant Secretary of the Army for 
Civil Works, sign the new proposed WOTUS definition rule, surrounded by various cabinet members and 
Members of Congress



LEGAL ISSUES FOR ENGINEERS TO CONSIDER

•What could happen if  I accidentally type the wrong word on 
an application for a Groundwater Permit?

Case Study/Hypothetical Discussion



LEGAL ISSUES FOR ENGINEERS TO CONSIDER

“This well was 
completed prior to 

the adoption of  this 
regulation.”

Case Study/Hypothetical Discussion

“This well was 
commenced prior to 
the adoption of  this 

regulation.”



LEGAL ISSUES FOR ENGINEERS TO CONSIDER

Case Study/Hypothetical Discussion

• “Existing Well” means a groundwater well within the District’s 
boundaries, for which drilling or significant development of the 
well commenced before the effective date of these Rules.



SUGGESTIONS FOR ENGINEERS

• Talk to your client’s lawyer!



QUESTIONS?

Benjamin Mathews

Mathews & Freeland, LLP • Austin, Texas

512-404-7800 • bmathews@mandf.com


